Enterprise mortgage is a new form of commercial charge applicable in the law of Lithuania since 1 July 2012. An enterprise mortgage as set out in the national law is distinct by its object, i.e. that an enterprise mortgage allows charging an enterprise as a whole, as an immovable property item; by the debtor's (grantor's) right to use the mortgaged assets in the ordinary course of business by transferring them to third persons free from encumbrance; also by the opportunity for the enterprise mortgagee to enfroce his rights by special method of enforcement: the enterprise purchase and sale. As a result of its wide scope, embracing both the existing and future assets of the debtor, as well as due to the absolute priority granted to the mortgagee to get all proceeds from the sale of the charged property, enterprise mortgage affects not only the debtor but also other creditors of the both in enforcement and insolvency proceedings, the rationale behind absolute priority of the enterprise mortgagee, effectiveness of the enterprise purchase, and sale as a method of enforcement of enterprise mortgagee's rights. The article also analyses the relevance and adequacy of the existing legal regulation.
INTRODUCTION
On 1 July 2012, the Law Amending and Supplementing the Civil Code containing the provisions reforming the law on security rights came into force; 1 they have not only reinforced the institutional reform but also changed the substantive law regulating the legal relations of mortgage (charge). From the perspective of commercial charge, the most significant changes relate to the liberalisation of the legal regulation -a move has been made from an imperative regulation method to a dispositive one, and the requirement of specificity 2 has been withdrawn in the charge of assets of a commercial entity. That opened an opportunity for introducing two forms of universal charge: the charge of funds of assets 3 (in Lithuanian, turtinių kompleksų įkeitimas) and enterprise mortgage 4 (in Lithuanian, įmonės hipoteka). These forms of commercial charge make it possible for commercial entities to encumber not only specified existing assets held by the grantor but also the future assets or assets defined by class, which can be used in ordinary course of business. Enterprise mortgage is the widest form of commercial charge by its object.
Many scholars of the doctrine 5 agree that the introduction of the charge which allows the encumbering of all or substantially all of the property of commercial entity is an attribute of the modern law of secured transactions; not only has it extended the application of charge as such, but it has also expanded the scope of the collateral. Enterprise mortgage allows the charging the assets which otherwise could not be pledged by separate transactions of a specific asset charge and which, in principle, increase the value of collateral (most often, intangible corporate 1 Law Amending and Supplementing Articles 4.127, 4.170, 4.171, 4.172, 4.173, 4.174, 4.175, 4.176, 4.177, 4.178, 4.179, 4.180, 4.181, 4.182, 4.183, 4.184, 4.185, 4.186, 4.187, 4.188, 4.189, 4.190, 4.191, 4.192, 4.193, 4.195, 4.196, 4.197, 4.198, 4.199, 4.200, 4.201, 4.202, 4.204, 4.206, 4.207, 4.209, 4.210, 4.211, 4.212, 4.213, 4.214, 4.216, 4.219, 4.220, 4.221, 4.223, 4.224, 4.225, 4.226, 4 Articles 4.192-1, 4.194-1, Official Gazette (2012, No. 6-178) . 2 The requirement of specificity for the assets under charge derives from the general doctrine of specificity of property rights. "All property rights can only exist on individual and specified objects. Property rights on a kind of certain object do not exist" (for more see Sjef Van Erp and Bram Akkermans, Cases, Materials and Text on Property Law (Oxford and Portland: Oregon, 2012), 76). "They require that the collateral is identified -the doctrine of specificity. This excludes assets where it is not possible in practice to specify them or their location in the required degree of detail, especially receivables, raw materials and inventory. Since it is not possible to specify the details of future assets, except generically by class, the effect is also to exclude future assets" (for more see Philip R. Wood, Comparative Law of Security Interests and Title Finance (London: Sweet & Maxwell, 2007), 94). 3 Article 4.202 of the CC. This form of charge covers shifting fund of movables of the debtor (grantor), including stocks of goods, equipment, claims, etc., which is defined by indicating the group of collateral. 4 Article 4.177 of the CC. 5 Philip R. Wood ISSN 2029-0454 VOLUME 11, NUMBER 1 2018 88 assets). 6 Moreover, a charge of all corporate assets by one transaction and withdrawal of the requirement of specific identification for the assets which are subsequently acquired, reduce business costs. 7 It is also recognised that " <...> the facilitation of a general floating security interest -is likely to foster access to credit and assist in reducing default risk for borrowers". 8 There is a noticeable overall trend that the number of legal systems introducing enterprise mortgage is increasing. 9 It is also suggested that some forms of charge be set up with the effect of enterprise mortgage in international soft law sources. For example, the 1994 Model Law on Secured Transactions of the European Bank for Reconstruction and Development 10 recommends incorporating enterprise charge (of both movable and immovable property) into national law; Article 8 of the UNCITRAL Model Law on Secured Transactions 11 provides that a security right may encumber all of a grantor's movable assets, which allows a business to make maximum use of the value of its movable assets in order to obtain a credit. 16 with an analysis of the possibility of enterprise mortgage after the CC recognises that an enterprise, as the object of civil rights, is an immovable property item. The possibilities of applying enterprise mortgage have also been dealt with by Baranauskas in his doctoral dissertation. 17 The possibilities of introducing enterprise mortgage in the national regulation have been briefly discussed in the doctoral dissertation of Asta Jakutytė-Sungailienė; 18 this academic research also explored the marketability issues of an enterprise as a fund of assets. A comparative overview of functional equivalents of enterprise mortgage is, to the extent it relates to the comparative study of the universal security over movable property, available in the doctoral dissertation of Andrius
.256 of the Civil Code of the Republic of Lithuania and Supplementing the Code with
Smaliukas "Reform and harmonization of law of security over movable property: 13 The law of the province of Quebec served as a reference when drafting Book IV of the Civil Code of the Republic of Lithuania. The floating charge developed by the law of England is regarded as a predecessor of the modern universal charge; between the end of the 19 th century and the beginning of the 20 th century it was used as the broadest-scope instrument of commercial charge. In modern practise the effect of the charge, which covers all kinds of property of an enterprise, is reached by using mixture of floating and fixed charge. The regulation of enterprise mortgage, as the object of civil rights and an immovable property item, as established in Lithuanian law, is similar to the regulation set out in law of the Russian Federation. 14 E.g. Enterprise mortgage in France (in French, du nantissement du fonds de commerce), in Belgium (in French, en gage du fonds de commerce), in Sweden (in Swedish, företagshypotek) can cover only a part of the property of an enterprise, which is prescribed by law. In Germany fiduciary transfer is used instead of non-possessory charge due to the legal requirements of specificity, what makes this jurisdiction different from Lithuanian one. 15 comparative study". 19 All these studies, however, were carried out before the introduction of enterprise mortgage in the national regulation; therefore, relevant academic research on this topic does not exist in the national doctrine. There is also no national case law on the application and interpretation of the legislative provisions regulating the institute of enterprise mortgage.
THE OBJECT OF ENTERPRISE MORTGAGE
There is no uniform term for enterprise mortgage in the doctrine. 20 Likewise, a common definition of the object of enterprise mortgage does not exist because different legal systems provide for different-scope functional equivalents of enterprise mortgage. Generally, enterprise mortgage means a charge of the whole assets or a substantial part of the assets of a commercial entity. enterprise and enterprise mortgage; therefore, the content of an enterprise as the object of such contracts should be determined with reference to the specifics and rules of a particular contract. The legislative provisions regulating enterprise lease contracts and contracts on enterprise purchase and sale detail the content of an enterprise as the object of these transactions. 22 An enterprise is specified by a fund of its assets, including not only property (assets) but also debts and other obligations (liabilities) -however, in case of lease debts may be transferred to the lessee with agreement of the creditors, 23 while in case of enterprise purchase and sale debts must be paid by the purchaser prior to the contract of enterprise purchase and sale.
24
Article 4.177 of the CC does not detail the content of the object of enterprise mortgage. In accordance with general legislative provisions regulating mortgage and charge, the object of mortgage and charge can only consist of property:
immovable property, movable property and property rights. 25 The specifics of enterprise mortgage compared to other transactions is that, after conclucion of the enterprise mortgage contract, commercial activities are further carried out by the same legal entity, i.e. the grantor (debtor) who also retains the obligation to perform all liabilities and pay the debts relating to ordinary course of business. In enforcement proceedings from the assets charged under enterprise mortgage, the enterprise mortgagee may resort to a special instrument of enforcement -the sale of the enterprise as a fund of assets or exercise the right to sell the mortgaged enterprise by separate objects. 26 The absolute priority of the mortgagee to the proceeds from the sale of the collateral allows the use of all funds for satisfying its claim irrespective of the claims by other creditors. Thus, the obligations and debts of the grantor (debtor) to other creditors have no implications for the rights of the enterprise mortgagee and, for this reason, may not be considered as constituting part of the object of enterprise mortgage.
For example, the law of the Russian Federation follows the same approach that an enterprise is immovable property as an object. 27 Article 70 (2) future, corporeal or incorporeal". The positive law of England does not define either charge or floating charge; therefore, the content of these concepts unfolds only in the case law and doctrine. "In case of a floating charge, the creditor's right is valid not for specified objects but for a shifting fund of assets, which the company is free to manage in the ordinary course of its business." The legal characterization of enterprise mortgage by a fund of assets is relevant for the enterprise mortgage contract and allows pledging all assets of an enterprise without specifying them. The content of a fund of assets is always shifting -some assets are removed, some other are added but the substance of a fund of assets remains unchanged, similarly "the River Thames remains the River ; Asta Jakutytė-Sungailienė, supra note 17, 63). Other authors state that "an enterprise should be distinguished from the notion of a fund of assets" and that the term "a fund of assets of an enterprise" rather than "an enterprise as a fund of assets" should be used because "during the sale of an enterprise, the fund of assets held by that enterprise is always sold, however, it does not constitute the whole enterprise as the object under sale" (for more see Virginijus Bitė Thames regardless that its water is not the same each minute." 34 Since the object of enterprise mortgage is an enterprise as a fund of assets, 35 i.e. the assets as a whole rather than specific property objects, the enterprise mortgage object includes separate property objects of the debtor (grantor) either encumbered by previous charges (mortgages) or attached for securing the claims by other creditors. The presence of such objects in the composition of corporate assets does not limit the grantor's right to conclude a contract for the charge of assets as a whole. Where all these objects are combined into a fund of assets for the purpose of entering into an enterprise mortgage contract, they do not lose their individual legal status, restrictions and encumbrances. Thus, after an enterprise mortgage is registered, previous creditors do not lose their rights to direct enforcement towards specific assets. 36 Where the entire object of enterprise mortgage is classified as a fund of assets, it becomes legally irrelevant to classify the separate objects constituting the enterprise, as a fund of assets, by property items, i.e. by specifying which object is primary and which is secondary. The possibility to charge the existing and future assets of an enterprise as a whole releases the transaction parties from the obligation to revise and amend the contract when new assets are charged and the mortgage object is supplemented.
THE RELATIONSHIP BETWEEN THE ENTERPRISE MORTGAGEE, DEBTOR (GRANTOR) AND OTHER CREDITORS OF THE DEBTOR (GRANTOR)
It is agreed, both in support of and critical response to enterprise mortgage, that the charge of all existing and future assets to one creditor has a monopolistic effect; that confers extensive powers to such creditor in relation to the debtor who most often is a small or medium-size enterprise without any possibilities of diversification of its financing sources and dependent on the financing from one bank. When introducing the legal regulation of enterprise mortgage, the Lithuanian legislator did not provide for any exceptions and special regulations applicable to other creditors of the grantor (debtor), i.e. it allowed the charge of all (existing and future) assets to one creditor and did not lay down any restrictions for the priority 34 Roy M. Goode, Heather Keating, and Sally Cunningham, supra note 30, 127. 35 The doctrine distinguishes the following attributes of a fund of assets: a fund of assets should consist of more than one element, the legal outcome of which can be different; it should be of property nature, i.e. it should consist of assets; there should be common objective or activity direction; marketability ( (2016) provides that the right of a creditor that has obtained a judgment or provisional order ("judgment creditor") has priority over a security right if, before the security right is made effective against third parties, the judgment creditor has [taken the steps to be specified by the enacting State for a judgment creditor to acquire rights in the encumbered asset or the steps referred to in the relevant provisions of other law to be specified by the enacting State] (UNCITRAL Model Law on Secured Transactions, supra note 11).
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held by the enterprise mortgagee either in coercive enforcement proceedings or in insolvency proceedings. 37 The enterprise mortgagee enjoys the same absolute priority as that held by mortgage (charge) creditors of separate property objects. The doctrine holds that such negative pledge clause does not create any right in rem. It is held that it means only a contractual obligation, and rather weak, if the debtor decides not to comply with it; moreover, it does not limit the possibility of contracts with the effect similar to charge, i.e. quasi-security interest or property 37 This attribute makes the enterprise mortgage established in the Lithuanian law different from the priorities held by the creditor of the functional equivalents of enterprise mortgage in the law of England and Quebec. The creditor of floating charge in the law of England has a very weak priority both in enforcement and insolvency proceedings. Priority over the floating charge creditor is held both by fixed charge creditors and employees, as well as by unsecured creditors to the extent of fence-ringing. contract, except in the cases when the new mortgagee (chargee) acted in bad faith.
In any case, however, that would have implications for the legal relationship between the debtor and the mortgagee, in case the mortgagee decides to submit a claim for enforcement before the term or for the compensation of losses resulting from a breach of the contract.
The parties must indicate the total value of the mortgage object in the enterprise mortgage contract. 47 The debtor (grantor) undertakes that the enterprise value will not become lower than the value of the mortgage object specified in the mortgage contract, 48 49 The issue of over-collateralization or oversecuritisation (German Übersicherung) has been formulated by the Federal Court of Justice of Germany (German Bundesgerichtshof): the value of a security (collateral) is considerably higher than the amount of a secured obligation. Such disproportion can exist right after the contract has been made or come up in the course of performance of the secured obligation. A disproportion of security entitles the debtor to claim a release of the surplus assets from encumbrance (see Sjef Van Erp and Bram Akkermans, supra note 2, 440-443). 50 For example, Article 71 of the Law of the Russian Federation on Mortgage (Charge of Immovables) states that "Mortgage of an enterprise may be used to secure a financial obligation amounting to not less than half the value of property of the enterprise, as well as financial obligation with a maturity term of not less than one year from the conclusion of the mortgage agreement. In the event that the term of ISSN 2029-0454 VOLUME 11, NUMBER 1 2018
96
The problem of over-collateralization arises in situations where the value of the encumbered assets significantly exceeds the amount of the secured obligation. The grantor's assets may be encumbered to an extent that makes it difficult or even impossible (at least in the absence of a subordination agreement between creditors) for the grantor to obtain secured credit from another creditor granting a second-ranking security right in the same encumbered assets. In addition, because all the assets of a grantor are encumbered, enforcement by the grantor's unsecured creditors may be precluded or at least be made more difficult, unless there is clearly identifiable value remaining after the satisfaction of all the secured obligations.
51
The problem of over-collateralization may, to a certain extent, be solved by imposing the maximum amount of obligations secured by mortgage; 52 however, for this purpose the parties should agree in the contract that the debtor's obligations concerning the enterprise value should be linked with the amount of a secured obligation, which varies depending on the degree of performance of the secured obligation rather than with the value of the mortgage object as specified in the mortgage contract. prior charge (mortgage) of a separate object will have priority over the subsequent enterprise mortgagee in relation to that specific object; the prior enterprise mortgagee will have priority over the subsequent chargee of a separate object in relation to that specific object; and, the sequence of claims of several enterprise performance of the secured obligation is shorter, the mortgagee's right of foreclosure under the unfulfilled obligation shall originate at the end of one year from the conclusion of the mortgage agreement" (see ISSN 2029-0454 VOLUME 11, NUMBER 1 2018 97 mortgagees will be determined according to the chronological order of registration of the enterprise mortgage contracts.
As far as enforcement proceedings are concerned, the creditor who has attached or otherwise encumbered the disposal of a specific collateral in order to satisfy its claims before the registration of the enterprise mortgage, retains the priority right to dispose of the specific mortgage object after the registration of the enterprise mortgage. The claim of this creditor would be considered senior; therefore, the enforcement of this claim should be excluded from the scope of Article 747 of the CCP, according to which the bailiff, when enforcing from the mortgaged or charged assets of the debtor, must contact the mortgagee or the chargee in writing for the consent for the enforcement from the mortgaged or charged assets of the debtor.
53
A different approach in enforcement proceedings would be applied to the claims of the creditor who has attached or otherwise encumbered the disposal of a specific collateral to secure its claims after the registration of the enterprise mortgage. In such a case, enforcement is directed towards the collateral; therefore, the consent of the mortgagee is required. Whether the particular claims of other creditors may be satisfied from the mortgaged assets of the enterprise will depend on the operations that the parties will consider in the contract as falling into the scope of ordinary course of business.
54
Another important consideration is related to the position of creditors holding quasi-security interest. Lithuania has a semi-functional approach, similar to that established in the law of the province of Quebec, to these instruments -it is required to register them in order to be able to use them against third persons.
55
The CC of Lithuania requires registering the same contracts, i.e. contract of purchase and sale with the right of redemption, 56 contract of instalment sale, 57 leasing (financial lease) contract 58 . In all contracts which are based on the retention of ownership, the mere fact of registration of the contract is enough for the claim holders to enforce their rights against enterprise mortgagees -Lithuania, as other countries of continental law, relies on the concept of property law that the assets, for which the ownership has been retained and has not been transferred, are excluded from the mass of the debtor's assets and do not become an object of enterprise mortgage. 53 Article 747 (1) 
ENFORCEMENT FROM THE ASSETS CHARGED BY ENTERPRISE

MORTGAGE
The specifics of enforcement of enterprise mortgagee rights is specified in Thus, the law grants priority to the sale of an enterprise as a fund of assets, while the sale of separate property objects of the enterprise is envisaged as a last resort of enforcement. In enforcement proceedings, the scope of the object of enterprise mortgage allows the sale of an enterprise as a whole. That can increase the sale price of the object and the distribution of the sale proceeds satisfies more claims of creditors compared to piecemeal sales, which often result in a loss of value. Besides, some assets derive their value only from being part of a business and are diminished or loose their value entirely if sold separately (especially intellectual property, customers, inventory and equipment). 66 Where an enterprise as a fund of assets can be sold more expensively than separate objects of the assets constituting that fund, such sale benefits not only the enterprise mortgagee but also other creditors of that legal entity because the proceeds remaining after the settlement with the enterprise mortgagee should be distributed to them. The enterprise mortgagee, however, is not always interested in the highest sale price of Under such circumstances, the creditor lacks an incentive to expand effort on realising the assets for more than the amount of the secured claim. This would refuse recoveries for unsecured creditors and potentially lead to inappropriate closure of good firms".
67
The existing legal regulation does not protect from the potentially passive approach of the enterprise mortgagee in relation to other creditors. ISSN 2029-0454 VOLUME 11, NUMBER 1 2018
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the disposal of enterprise assets by separate objects. 72 First of all, the method of purchase and sale of enterprises is expensive and lengthy, which it utterly incompatible with the principle of prompt and fast enforcement in the security law.
The national regulation on the transfer of enterprises has also been criticised in the doctrine as being difficult to be applied in business transfer practices where it is often replaced by the purchase and sale of shares -"a simple and fast process that does not lead to any employee redeployment problems." 
76
Whereas the enterprise mortgagee holds mortgage over the whole assets of the enterprise and has absolute priority to the proceeds of sale of the encumbered assets, it is in its interests to sell the enterprise as a fund of assets, without any debts and liabilities. A major safeguard in the sale of mortgaged enterprises can be ensured by stipulating a statutory obligation for the administrator who sells the enterprise to seek maximum benefit not only for the mortgagee but also for other creditors, i.e. to sell the enterprise for the highest price possible in order to satisfy as many creditor claims as possible.
The creditor of floating charge in England can use the so-called pre-pack administration, as an enforcement measure, which is mostly initiated by the holders of security rights to all corporate assets. 77 The English pre-pack administration has been defined as an arrangement under which the sale of all or part of a company's ISSN 2029-0454 VOLUME 11, NUMBER 1 2018
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business or assets is negotiated with a purchaser prior to the appointment of an administrator, and the administrator effects the sale immediately on, or shortly after, his appointment. 78 The use of pre-pack administration is said to have increased after the reform undertaken by the Enterprise Act 2002 79 when the possibility of administrator appointment outside court was introduced. 80 Although the Act itself does not make any reference to pre-pack administration, the possibility of administrator appointment out of court with minimum formalities has opened the avenue for this form of administration to become widespread. 81 The proceeds obtained from the pre-pack sale of an enterprise are used to settle with creditors according to their ranking and later the legal entity is most often liquidated because, after the transfer of the enterprise as a business the enterprise becomes a "mere shell" with debts.
The proceedings of enforcement from the assets encumbered by enterprise The underlying specifics of such transfer of an enterprise is that the contract of the enterprise purchase and sale transfers into the ownership of the purchaser the whole enterprise or its substantial part as a fund of assets, except for the creditor claims approved by the court, which derive from the obligations not performed before the institution of the bankruptcy The adoption of these legislative amendments would make such legal regulation more favourable to enterprise mortgagees in the cases of the debtor's insolvency rather than in the cases of enforcement from encumbered assets, which can make the mortgagee wait until the debtor's financial situation meets the criteria of insolvency.
CONCLUSIONS
The legal regulation of enterprise mortgage does not provide an answer about the content constituents of an enterprise as the object of enterprise mortgage.
Systematic analysis of the legal regulation leads to the conclusion that the object of enterprise mortgage is an enterprise as a fund of assets, which consists of the property (tangible and intangible, movable and immovable, existing and future)
held by the legal entity. The legal characterisation of enterprise mortgage as a sui generis fund of assets makes it possible not only to identify the scope of this object but also to ascertain the content of the rights of other creditors to the collateral and the enforcement right held by the enterprise mortgagee. In enforcement proceedings the sale of a fund of assets used for a specific business as a whole can be more beneficial not only to the mortgagee but also to other creditors of the legal entity the assets of which have been charged by enterprise mortgage. However, the achievement of this goal can be difficult because the existing legal regulation is not favourable for the sale of mortgaged enterprise as a whole in enforcement proceedings due to its complexity, high costs and mechanism of protection of creditors. The enterprise mortgagee should be in the position to sell the assets charged by the legal entity as a fund of assets, excluding the debts and obligations to other creditors. In order to avoid any abuse by the enterprise mortgagee of its rights and seek the sale of fund of assets for the maximum market price, an active approach is required from the administrator, who would have obligations not only towards the enterprise mortgagee but also towards other creditors in case of a sale of the enterprise. The enterprise mortgagee should share the benefits of its absolute priority with other creditors in enforcement proceedings. A major flaw in the national regulation is related to the provisions granting the absolute priority to rather than in the form of an absolute prohibition to encumber any assets that constitute the object of enterprise mortgage by a subsequent mortgage (charge).
That would not only reduce potential over-collateralization but would also ensure an opportunity for the debtor to obtain, when necessary, financing from other sources.
